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Mental Health Parity Revisited

Since the April 2018 publication of sub-regulatory guidance on mental health parity, there has been some important
activity in the courts testing some of these issues. All of these cases are still working their way through the court
system on appeal, so these rulings are not binding on the industry yet, but employers should be closely monitoring
these cases.

One case is a class action lawsuit in which the trial court recently ruled in favor of the class, stating that health plan
violated ERISA. The judge stated that the guidelines used by the health plan to establish coverage decisions for mental
health and substance use care were unduly restrictive and “tainted by (the health plan’s) financial interests.” Two
other cases involving a different health plan are also moving through the courts in Massachusetts and Pennsylvania.
These cases involve network adequacy standards and requirements for pre-authorization. The courts in those states
found that the health plan was violating parity requirements by administering networks and prior authorization
differently in medical/surgical than mental health and substance use.
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The current rulings in these cases
point toward an interpretation of

) , , _ the parity regulations and
On April 21, 2018, the Department of Labor published proposed sub-regulatory guidance, in the form . . .
of Frequently Asked Questions (FAQs), regarding non-quantitative treatment limitations (NQTLs) and gUIdance in which the effect of

Mental Health Parity Revisited
Proposed FAQs Raise the Bar on Compliance
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® disclosure requirements in connection with the Mental Health Parity and Addiction Equity Act the polices may matter as mUCh
(MHPAEA).
as the process used to create
In general, MHPAEA requires that the financial requirements (such as coinsurance and copays) them. The end effect on the

and treatment limitations (such as visit limits) imposed on mental health or substance use consumer. a nd Whether the
disorder (MH/SUD) benefits cannot be more restrictive than the predominant financial 0 Y
requirements and treatment limitations that apply to substantially all medical/surgical benefits could access the care need ed,
|{1 a clavssmcatllon. The prgposed FAQs explain how MHPAE{A al'so applies parlt.y f'or r.10n- may matter more than whether a
financial requirements using several examples of non-quantitative treatment limitations

(NQTLs). Such examples include experimental or investigative treatment, dosage limits for plan can prove it complied with
prescription drugs, step therapy/"first fail" protocols, and coverage of treatment by non- th e gUId ance ”Oﬂ pa per."

physician practitioners. The FAQs attempt to clarify that, in all of these instances, the
limitations placed on coverage of mental health and substance use disorder treatment cannot
be any more restrictive than for medical and surgical benefits.

Transi
@

iewpoin

Consequently, plan sponsors

should consider obtaining and
The FAQs also discuss the ERISA disclosure requirements imposed on employers by the Mental reviewi ng health p|a n
Health Parity Act, and clarify that ERISA plan sponsors have specific obligations to provide

icy in

notice regarding coverage of mental health and substance use disorder treatment. For performa nce data such as that
example, plan sponsors must provide notice regarding the criteria for medical necessity set forth in the Model Data
determinations, reasons for claim denials, notice of the right to appeal a claim denial, as well as -

the processes, strategies, evidentiary standards, and other factors used to apply an NQTL. Rﬂm Plan sponsors

should also be cognizant of the
scope of their indemnification

Employers need to pay particular attention to these proposed mental health parity Cla uses in VendOI’ contracts
requirements as many ERISA-governed plans may not have been designed or administered . .

with an eye to this level of scrutiny. ERISA law will hold the plan sponsor accountable for any pa rticu la rly as it relates to mental
violations of these requirements, not the insurer or plan administrator. health parity ( Model Hold

Harmless Language).

Employer Implications

Health Pol

Employers should not assume that their insurers or plan administrators are in compliance with
parity; it may be beneficial to ensure there has been an independent review by a third party The |nd ust ry continues to be in
with expertise in the mental health parity requirements. They may also want to contractually

negotiate the inclusion of a hold harmless clause for potential parity violations with the transition to address syste mic
administrators of the plan. Note that this becomes more complicated for employers when issues related to pa rity in

there is more than one party involved in administering the plan. )
behavioral health care. These
Rl The FAQs can be found at https://www.dol.gov/general/topic/health-plans/mental. Public ste ps by p|a n sponsors would

non-profit, membership

it plll comments on the proposed FAQs are invited and should be submitted by June 22, 2018, to E- b ficiallv infl h
coalitions across the country OHPSCA-FAQ39@dol.gov. eneficially influence the
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https://www.modernhealthcare.com/law-regulation/united-loses-court-behavioral-health-coverage-rules
https://www.thekennedyforum.org/aetna-and-its-subsidiaries-fined-for-mental-health-parity-violations/
http://www.mhtari.org/Model_Data_Request_Form.pdf
http://www.mhtari.org/Model_Hold_Harmless_Language.pdf
https://s21151.pcdn.co/wp-content/uploads/Feature2_Apr19_finalPDF.pdf

